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Preface

This book is written for undergraduate courses that deal with America’s judicial system and
are usually taught under some variation of the title judicial process or judicial politics; the
American legal system; or law, courts, and politics. The intended readers are students major-
ing in political science, prelaw, or criminal justice; students interested in going to law school;
or those simply needing a social science elective. That student interest in judicial process
courses remains steady reflects the fact that law, courts, and politics remain important topics
of discussion in American society. Indeed, as Chapter 1 discusses, it is hard to read the day’s
news without being confronted with some aspect of court actions or how the law influences
the choices that people and institutions make.

How does this book differ from other texts on judicial process? It differs in two princi-
pal ways.

First, Judicial Process: Law, Courts, and Politics in the United States is designed to be a
comprehensive, stand-alone text. Some judicial process texts are too short, omitting impor-
tant topics and providing only cursory coverage of others. This book provides an adequate
breadth of coverage and an appropriate depth of treatment.

Second, this book presents a balanced treatment of both law and politics. Other texts
provide only minimal coverage of important aspects of law and the legal process while focus-
ing too much on politics; others err in the opposite direction. This book offers a full and
focused discussion of legal topics such as the adversary system, common law, precedent, and
major branches of law while, at the same time, recognizing the political, social, and economic
conditions that underlie and impact law and the legal process.

Major Themes

Working within the framework of law and politics, Judicial Process: Law, Courts, and Politics
in the United States focuses on the social, political, and economic dynamics of the legal sys-
tem. Toward this end, the book stresses two themes: courts as legal institutions and courts as
political institutions.

Courts as Legal Institutions

This text provides readers with a working knowledge of the major structures and basic legal
concepts that underlie the judiciary in the United States. Court jurisdiction, the role of the

xXii
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Preface Xiii

Constitution, and other legal processes and institutions are all important matters that are
carefully explained. To understand the legal system, however, students need to know more
than just the formal rules. Also necessary is an understanding of the assumptions underlying
these rules, the history of how they evolved, and the goals they seek to achieve. Moreover,
we stress that the American judiciary is not monolithic. Rather, the judicial process consists
of a number of separate, and often competing, units. Conflicts over the goals that these units
are expected to achieve, in turn, influence how justice is dispensed.

Courts as Political Institutions

Many books leave the false impression that an understanding of the formal law and major
court structures is all that one needs to know about the judicial process. This kind of
approach provides only a limited view of the dynamics of how courts administer justice. In
particular, it omits the key fact that courts often must make discretionary choices. The idea
that the law is not self-executing is expressed in terms of the courts as political institutions.
As the newly written first chapter emphasizes, the courts are best viewed in the same way as
any other branch of government. As political scientists, we are not afraid to say that courts
are political—and properly so. All too often, calls for removing judges and juries from poli-
tics amount to little more than attempts to capture these institutions by one set of political
interests at the expense of others.

Topics in This Edition

This seventh edition covers both fundamental and up-to-date topics to emphasize the twin
themes of courts as legal institutions and courts as political institutions.

New to This Edition

*  Updated coverage of the impact of the war on terrorism on the U.S. legal system

e Comprehensive updates to all tables, graphs, and charts

*  New material focusing on law, courts, and social media

e Updates on controversial U.S. Supreme Court decisions, including same-sex marriage
*  Expanded coverage of the three female justices on the U.S. Supreme Court

e Updated content on comparative legal systems around the world

*  New coverage concerning the legalization of marijuana for recreational use

*  Continuing coverage of U.S. Supreme Court decision making and the Roberts Court

Focus on Fundamentals

Coverage of the essential structure and practices of the U.S. judiciary system remains thor-
ough and complete and includes the following:

e Origins of U.S. law
e Institutions, consumers, and interpreters of law
¢ Federal and appellate court systems
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Xiv Preface

®  The complex structure of state courts
e Lawyers: their education and their role
*  Selection and discretion of judges

®  Steps in civil and criminal trials

* A close look at the Supreme Court

Key Features

To provide multiple perspectives on the complex issues of law and its administration, each
chapter of Judicial Process, Seventh Edition, includes the following.

Case Close-Up

To highlight the importance of courts as legal institutions, each chapter contains at least one
Case Close-Up. Many of the cases featured are landmark decisions of the U.S. Supreme
Court; others are state or local cases chosen to illustrate key features of the impact of court
decisions on American society. These discussions move beyond the dry legal prose to look at
the people involved and what happened after their brief experience with the judiciary.

Debating Law, Courts, and Politics

To highlight the importance of courts as political institutions, the Debating Law, Courts, and
Politics boxes engage students in a current debate about some aspect of the judicial process.
(In earlier editions, this box was called Controversy.) Most of these Debating Law, Courts,
and Politics boxes start with a question and end by asking for students’ opinions. These boxes
challenge readers to move beyond the immediate, sometimes emotional, aspect of an issue
and probe more deeply into why people hold differing opinions about the question.

Courts in Comparative Perspective

To highlight the relationship between the judiciary and the societies served, each of the
Courts in Comparative Perspective boxes focuses on some aspect of a legal system in another
nation. Most students are familiar only with the way justice is dispensed in the United States,
and are shocked to discover that justice systems in other countries operate very differently
from ours. These boxes shape such amazement into a more comparative way of thinking.

Law and Courts in a Digital Age

These features focus on the growing impact of technology, social media, and the Internet on
law and the courts. Technology is omnipresent in our lives and it creates both opportunities
and challenges for all aspects of the legal system. For example, do the police need a search
warrant to seize your cell phone? Should police wear body cameras? Boxes frequently end
with several questions for discussion, to further stimulate critical thinking and student

debate.
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Preface XV

Pedagogical Innovations

Several pedagogical innovations anchor this edition to encourage active learning and deeper
engagement with the text.

Critical Thinking Questions

Each chapter ends with Critical Thinking Questions, which ask students to pull material
from the chapter together and apply key concepts to new material.

Web Resources

Students will find a lot of helpful guides to supplement their reading with online resources.
The Internet is a major source of information, and the Web makes learning and exploring
easier. Facts, figures, and opinions are readily available. Some Web pages, however, are little
more than thinly veiled propaganda pieces, presenting the world from the vantage point of
one interest group.

To encourage active, rather than passive, learning, each chapter contains several Web
resources designed not only to sharpen students” Web skills, but also to further their under-
standing of concepts discussed in the chapter.

Glossary

Another key feature of this edition is the comprehensive glossary. More than just a compila-
tion of the terms highlighted in boldface throughout the text, it also defines the most com-
monly used legal terms.

Key Developments

To provide a better sense of how the discussions in the chapters relate to material covered in
other courses—such as constitutional law—several chapters contain features labeled “Key
Developments,” which summarize the major legal developments concerning the topic at hand.
We suggest that you use these as cross-references for other courses and also update the mate-
rial when the Supreme Court hands down new decisions or Congress passes new laws.

Online Instructor Resources

An Instructor’s Manual/Test Bank and book-specific PowerPoint lectures are available for
instructors on Cengage’s instructor companion website. The revised Instructor’s Manual/
Test Bank offers chapter key points, suggestions for class discussions, writing assignments,
and exam questions to make course preparation easier. A set of book-specific PowerPoint
lectures makes it easy for you to assemble, edit, publish, and present custom lectures for
your course. The slides provide outlines specific to every chapter of Judicial Process TE, and
include tables, statistical charts, graphs, and photos from the book as well as outside sources.
In addition, the slides are completely customizable for a powerful and personalized
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XVi Preface

presentation. The Instructor’s Manual/Test Bank and PowerPoint lectures have all been
updated with new material to reflect changes in the new edition. Access these instructor
resources at www.cengage.com/login. Sign in to your existing Cengage account or register by
clicking on “Create a New Faculty Account.”

To the Students

This book is written with you in mind. Over the years, our students have helped us evaluate
a variety of topics and approaches, and the best of what works is used in this book. A spiral
approach—beginning from a core of information and working outward to cover a wider
range of relevant perspectives—allows you to start with the people who sparked a case and
expand your view to the broader issues involved.

Our major objective is to demystify law, courts, and politics in the United States. We
have found that people often approach the law as an ideal system that is set apart from the
rest of society. In fact, courts do not stand in silent isolation, somehow removed from the
communities they serve. Law and courts are at the core of how our nation governs itself.

This is not to suggest that the judicial process in the United States is perfect—far from
it. But when people begin to discuss what needs to be changed, they often disagree; these
disagreements often reflect political, social, and economic divisions in our society.

The Seventh Edition contains several special features that will help make this introduc-
tion to the judicial process more informative, more enjoyable, and more relevant for you:

*  Case Close-Up These highlight important decisions—of the Supreme Court and of state
or local courts—that illustrate the impact courts have on our everyday lives. In addition
to the case history itself, each chapter looks closely at the people involved and what hap-
pened to them after their brief experience with the judicial system.

*  Debating Law, Courts, and Politics These items analyze current debates about some as-
pect of the judicial process to help you look beyond the emotional aspects of an issue to
the deeper reasons people disagree. They all start with a question and end by asking
your opinion: What do your answers suggest about you as a person?

*  Courts in Comparative Perspective These presentations help you discover what is
unique about the U.S. courts by comparing them with other nations’ systems.

*  Law and Courls in a Digital Age These boxes focus on legal issues related to technol-
ogy, the Internet, and social media.

Other Helpful Features

Critical Thinking Questions Each chapter ends with a set of critical thinking questions to
integrate material from the chapter and to help you consider what you are reading and relate it to
your own experiences. Contrast how the concepts presented in the book relate to recent events.

Glossary The basic terminology of law, courts, and politics is explained throughout this
book. Typically, the language of the law strikes students as both foreign and familiar. Some
of our legal terms are indeed foreign because they are derived from Latin and French. But,
with a little guidance, these “foreign” terms are readily understandable. Important terms are
set in boldface type, and these terms are collected with their definitions in the Glossary.
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Indexes To help locate important topics, this book contains a detailed Subject Index,
including authors and subjects, and a separate Case Index of court decisions discussed in the
text. By studying the U.S. judicial process, you explore one of the most important aspects of
our society—and ourselves.
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Law, Courts, and Politics

In Scott County,
Kentucky
(Georgetown), the
courthouse is at the
intersection of two
major streets.
Courthouses across
the nation often find
themselves at the
intersection of law,
courts, and politics.
David Neubauer

“No longer may this liberty be denied.” (Justice Anthony M. Kennedy in Obergefell v.
Hodges). On June 26, 2015 the U.S. Supreme Court, in a closely divided 5-4 decision,
announced that the Fourteenth Amendment to the Constitution requires states to grant
marriage licenses to same-sex couples and that marriages of same-sex couples performed in
one state must be recognized by all others. The Court’s decision represents the perfect inter-
section of law, courts and politics. Same-sex couples, their attorneys, and their supporters
had been arguing for decades that laws and state constitutional amendments prohibiting
same-sex marriage were unconstitutional. Proponents of those laws (opponents of same-sex
marriage) had been simultaneously arguing that the U.S. Constitution does not protect this
right and that whom may get married should be defined by the states.
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Opponents of same-sex marriage won in some courts, advocates won in others. All
the while public opinion and politics were changing. The U.S. Supreme Court in 2013
(on the same day of the year, June 26) had overturned the Defense of Marriage Act
(DOMA), passed by Congress and signed by President Clinton in 1996, which defined
marriage as between a man and a woman. Public opinion during the same period of time
was shifting rapidly to a pro same-sex marriage position. And by the summer of 2015, 11
states and the District of Columbia had democratically approved same-sex marriage and
another 26 states allowed same-sex marriage because of court orders. The nation faced a
patchwork of marriage laws; an issue that many once viewed as entirely political was now
squarely legal, while for others an issue once viewed as entirely legal, was now squarely
political.

Obergefell v. Hodges (2015) (covered in greater detail in Chapter 13) illustrates a
broader point: in the U.S. questions about law usually become questions about politics.
Supreme Court decisions on matters like same-sex marriage, abortion, gun control, and the
display of religious items on public property often spark heated debates. But these are just a
few of the issues heard by courts across the nation. Every day in courthouses across the
nation judges and juries decide matters like the amount of damages after an automobile acci-
dent and how many years a convicted drug dealer must serve in prison. Collectively, deci-
sions made in the courts determine the balance of law and politics and, ultimately, affect the
way we live.

Judicial Process: Law, Courts, and Politics in the United States, seventh edition, looks
at the nation’s legal system through the lens of political science. Political science is the sys-
tematic study of government and politics, and the research it produces helps to guide our
presentation of the judiciary. Toward that end, this chapter examines courts from four com-
plementary perspectives: courts and government, courts as legal institutions, courts as politi-
cal institutions, and courts and controversy.

Courts and Government

Courts are distinct from the legislative and executive branches of government in several
ways: Most of the principal actors have law degrees, procedures in court are formal, and
the language used differs from ordinary English. But emphasizing how distinctive courts
may be also gets in the way of thinking about the broader role of courts in American poli-
tics. In sometimes controversial ways, the courts are interconnected with every aspect of
American politics, including the Constitution, federalism, the president, legislatures, elec-
tions, political parties, interest groups, public opinion, and the media. Let’s look at each
interaction in turn.

The Constitution The Constitution is one of the most powerful symbols of American
government. Because the public associates courts, particularly the Supreme Court, with the
Constitution, the judiciary in the United States is granted considerable respect. That grant
of legitimacy, however, doesn’t always mean that the public likes how the Supreme Court
interprets the Constitution. For example, the landmark Supreme Court decision Miranda
v. Arizona (1966), requiring police to warn suspects of their right to silence before interrog-
ation, is opposed by many because it seems to unduly protect criminals. Similarly, the high
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Court’s decision in Roe v. Wade (1973), finding a constitutional right to privacy that
includes abortion, continues to divide the nation. State supreme courts likewise interpret
their own respective state constitutions, and those decisions at times also prove controver-
sial. For example, decisions declaring legislatively passed tort reform unconstitutional pro-
duce strong condemnation from the business community.

Federalism The United States has a federal form of government; that is, power is di-
vided between state governments and the national government. Where to draw the line
between the respective powers of state and national governments has been one of the
longest-running political battles in the United States. The issue clearly divided the framers
of the Constitution, and some of those differences of opinion eventually were settled by a
bloody civil war.

Often, the U.S. Supreme Court has been called on to decide disputes over federal
versus state power, and, not surprisingly, its decisions frequently provoke profound con-
troversy. For example, how far may cities and states go in imposing gun control? Like-
wise, courts are faced with a series of lawsuits involving state attempts to enforce federal
immigration law.

The Executive Branch In the modern era, presidents have viewed the courts as an impor-
tant part of their political agenda. When running for office, presidential candidates often
denounce court decisions they dislike and pledge to appoint justices who will reshape the ju-
diciary. After election, they use the courts and lawsuits to seek policy changes that are to
their liking. Most importantly, they seek to influence the future decisions of courts through
their nominations to the bench.

State and local executives (governors and mayors) also use the courts to advance their
policy objectives. Republican governors and state attorneys general have filed lawsuits
attempting to block President Obama’s health care laws. Meanwhile, Democratic attorneys
general have filed lawsuits to protect consumers in disputes with big business. Moreover, in
some jurisdictions, executives also have a great deal of control over who becomes a judge.

The Legislature At every level, the relationship between courts and legislatures is best
viewed as a struggle for institutional balance (Geyh 2008; Campbell and Stack 2001). Legis-
latures sometimes find themselves unhappy with the interpretation of their laws made by
courts. Sometimes they have power over the jurisdiction or the composition of courts, but at
other times they share that power with the voters or the executive. Responsible for passing
the laws that the courts will apply, legislatures often do so without regard for the unintended
consequences for the legal system. For example, in most jurisdictions, legislatures have
enacted wars on drugs or strict sentencing guidelines that swell court dockets and fill already
overcrowded prisons.

Elections Over the years, courts have been called on to decide disputed elections.
The best example is Bush v. Gore (2000), in which, for the first time in our nation’s his-
tory, the high court actually selected the president. But lawsuits contesting elections are
hardly unique. In virtually every state, candidates who have lost elections by a narrow
margin have turned to the courts, alleging election irregularities or even voter fraud. On
occasion, courts have even declared the election-night loser to be the eventual winner.
Just as important, courts across the nation routinely consider election laws, even decid-
ing such fundamental issues as who gets on the ballot, what they get to say, and who
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gets to vote (Banks and Green 2001). Although Bush v. Gore (2000) is atypical because
it selected the president of the United States, it is not atypical of judicial involvement in
elections.

Not only do courts influence elections, but the opposite is also true—elections affect
the judiciary. In many jurisdictions, judges are elected directly by voters. One of the ques-
tions we examine in Chapter 6 is whether popularly elected judges act differently than those
selected in other ways, such as appointment.

Political Parties Historically, political parties valued judgeships as an important source of
patronage. That practice continues today in some of the nation’s largest cities, but, increas-
ingly, political parties view judgeships in symbolic terms. At the national level, in particular,
officeholders view nominations to the bench as opportunities to show the party faithful that
they are working on their behalf. Thus, the right wing of the Republican Party demands that
Republican presidents appoint staunch conservatives. Likewise, modern-era Democrats have
used nominations to vacant judgeships to publicly support important members of their gov-
erning coalition—women and racial minorities.

Increasingly, political parties use nominations not only to reward their followers, but
also to derail the judicial nominees of the other party. The result has been pitched political
battles in the Senate, with Republicans attempting to defeat Democratic nominees who are
characterized as too liberal on issues such as abortion and the death penalty, and Democrats
trying to derail Republican nominees whom they portray as too conservative on affirmative
action and gun control. In Chapter 6, therefore, we examine this question: Has federal judi-
cial selection become too partisan?

At the state level, the political party that controls the governorship can influence the
types of people selected to the bench. In turn, judicial reform has often focused on reducing
the influence of political parties in judicial selection.

Interest Groups America, it is said, is a nation of joiners. Not all of the resulting associa-
tions are formed with political action in mind, but, no matter their primary focus, interest
groups try to influence governmental policy through a variety of methods, including cash
contributions to campaigns and lobbying legislative and executive officials. On a regular
basis, these interest groups also attempt to influence governmental policy by filing lawsuits,
either to gain victories in court that have been denied them in the legislative or executive
arena or to protect victories gained in the other branches of government.

The most notable example of an interest group winning a major victory in court
occurred in the area of civil rights. The National Association for the Advancement of
Colored People (NAACP) sponsored Brown v. Board of Education (1954) and other lawsuits
that led to racial desegregation. Based on that success, a broad array of liberal and conserva-
tive interest groups now appear regularly in court to advocate their views.

Public Opinion After Bush v. Gore (2000), politicians and political scientists alike pon-
dered whether the Supreme Court had wounded itself in the eyes of the public. Evidence
suggests that there was no diminution of Court legitimacy, and the Supreme Court remains
as respected as ever (Kritzer 2001). But the possibility that high courts might lose the pub-
lic’s respect because of the decisions they make highlights the importance of public opinion
for the judiciary. Although courts are shielded in the short term from the vagaries of public
opinion, in the long run, public support for the fairness and impartiality of the institution is
important (Gibson, Caldeira, and Baird 1998). Court officials at all levels have expressed
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concern about public dissatisfaction with the judiciary and have sought ways to increase pub-
lic trust and confidence.

The jury provides a direct link between the courts and public opinion. To some, the
jury is the most democratic of institutions, allowing ordinary citizens to pass judgments on
their peers. To others, it allows randomness into the decision-making process and, thus,
erodes the rule of law. These are more than philosophical issues. Some people are con-
cerned that juries are too prone to acquit the guilty. Other people are concerned that juries
are all too likely to find businesses liable in civil matters and are too willing to award exces-
sive damages to plaintiffs.

The Media The media play an important role in what we know about the courts and how
we view the actions of judges, juries, lawyers, and litigants. Through their coverage of courts
at the national and local level, the Internet, television, radio, and newspapers provide infor-
mation about everything from gruesome crimes to Supreme Court decisions. Not all the cov-
erage is so serious; the media also provide a regular diet of stories about dumb crooks and
greedy plaintiffs. But the role of the media goes beyond just reporting the news. Sometimes,
it affects the judiciary directly. For instance, it may be difficult to find a fair and impartial
jury when a case has generated considerable pretrial publicity.

Clearly, courts and government are intricately related. In every way described previ-
ously, law, courts, and politics intersect to provide opportunities for interaction. When and
how the courts decide to exercise that discretion is a focus of this book.

Courts as Legal Institutions

Courts provide a forum for resolving disputes through the application of legal rules.
Although they are only one part of the U.S. legal system, in many ways the courts are the
part most familiar to citizens.

Legal system is a comprehensive term that encompasses an array of governmental insti-
tutions, a number of key actors, and a variety of other participants. As Figure 1.1 suggests,
we can view the legal system as three concentric circles (Jacob 1995; Johnson and Canon
1984). At the center stand the institutions of law—law and courts primarily. They are the
lawgivers. In the second ring are the interpreters of the law—lawyers and judges, predomi-
nantly. They serve as gatekeepers, largely determining which consumers of law have their
cases decided by the institutions of law. Finally, the outer ring consists of the consumers of
justice—plaintiffs, defendants, victims, witnesses, and jurors. They bring disputes to the
courts, are objects of legal activity, or are essential participants. In turn, each ring is affected
by broader political, social, and economic forces.

The Inner Ring: Institutions of Law

The inner ring of the American legal system consists of the institutions of law: law and
courts. Law is a body of rules enacted by public officials in a legitimate manner and backed
by the force of the state. Courts are institutions in which judges and juries resolve disputes
based on law. Thus, we commonly speak of courts of law. Indeed, in modern industrialized
societies it is impossible to speak sensibly of law and courts separately.
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All three branches of government are active participants in deciding what the law is and
how fast it changes. Today, legislatures are the principal lawgivers. They pass laws setting
forth broad public policies. In implementing these general mandates, executive agencies
make administrative law, rules, and regulations that likewise have the force of law. But these
laws, whether passed by legislatures or implemented by executive agencies, may be ambigu-
ous or contradictory. The judiciary, therefore, is the governmental institution entrusted with
settling disputes on the basis of law. However, the doctrine of separation of powers oversim-
plifies a complicated reality. Courts in the United States do not just interpret the law enacted
by the other two branches of government; the courts also make law. Counrts, like legislative
and executive bodies, are part of the political process of fitting law to the needs of a dynamic
society. Court decisions have had a major impact on how the United States is governed. Of-
ten the Supreme Court is called upon to decide how quickly (or slowly) law should change.
Consider, for example, the issue of executing juveniles. One side argued that the meaning of
the prohibition against cruel and unusual punishment should be limited to its eighteenth-
century meaning, while others countered that interpretations this phrase should reflect con-
temporary understandings.

The more than 17,000 courts in the United States range from rural justice of the peace
courts to the U.S. Supreme Court. Clearly, the most distinctive feature of the organization
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of American courts is the dual court system—one national court structure and court struc-
tures in each of the 50 states. The consequences of this system for the judicial process lead
to questions such as these: Are too many lawsuits filed in federal courts? When should fed-
eral courts limit the amount of money state juries award in punitive damages?

The Middle Ring: Interpreters of Law

The middle ring of the legal system consists of the interpreters of law, who serve as gatekeep-
ers between the institutions of law (the inner ring) and the consumers of law (the outer ring).

A popular saying states that ours is a society of laws and not of men. That is certainly
true up to a point, because it suggests that no person is above the law. No matter how rich
or powerful you may be, you still must obey the law or face the consequences. At the same
time, the saying is misleading, because it seems to suggest that somehow human minds play
no role. But they do. Men and women perform a variety of roles of critical importance in the
legal system. One of the most important functions is interpreting the law.

Lawyers are important interpreters of the law. In the privacy of their offices, they inter-
pret the law to their clients, many of whom will never see a judge. Thus, lawyers serve as the
principal gatekeepers for the legal system. Except for minor civil cases (small claims primar-
ily), almost no one in the United States files a case in court without first hiring a lawyer. Liti-
gation is a highly structured process that defines disputes in special and technical ways.
Thus, litigation is dominated by professionals who understand the special language and eso-
teric techniques needed to translate general concerns into legal issues that courts recognize
(Milner 1986). Two contradictory topics about lawyers, therefore, dominate public discus-
sions: Does the United States have too many lawyers? Does the United States have too few
lawyers who work for the poor?

Judges are society’s authoritative interpreters of the law. People often disagree about
the meaning of the law. Although their contrasting views deserve respect, ultimately judges
have the final word in declaring the meaning of law. There is no agreement on how judges
should be selected or what factors should be most important. Therefore, selection occurs in
a variety of ways: election by the voters, appointment by the executive, or merit selection
procedures that combine the two. Which judicial selection system produces the best judges
is a topic of continual political debate in the United States.

The Outer Ring: Consumers of Law

The outer ring of the American legal system is composed of the consumers of law. On a daily
basis, the courts require the presence of literally thousands of citizens to perform a variety of
important roles. Some consumers initiate action: By calling the police or filing a lawsuit, they
provide the raw materials for the courts. Conversely, other consumers are objects of court
actions. They are the defendants charged with burglarizing a house or failing to pay money
owed under a contract. To resolve those disputes, judges and lawyers may summon wit-
nesses, who may be the participants themselves or complete strangers who have been called
upon to give their account of the events. A special set of consumers are jurors—ordinary citi-
zens who are selected because they know nothing about the dispute in question. Although
untrained in the law, they are still asked to render a verdict.

Some of the consumers of law are individual citizens who sue because they have been
injured in an automobile accident or the like. Others are businesses that file suit to recover
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money owed by others. Increasingly, interest groups file lawsuits to promote public policies
that favor their members. In this text we profile many interest groups, including the ACLU,
NAACP, and NOW.

Political, Social, and Economic Forces

These three rings of the legal system operate within the larger society of which they are a
part. The legal system is affected by political, social, and economic forces in a variety of
ways. For example, as U.S. social attitudes toward marriage have changed over time, the
number of divorce cases has increased. Moreover, the traditional view of limiting marriage
to persons of different genders has been replaced by public support for same-sex marriage
and equality.

Some social and economic forces take the form of political demands. Concern over drunk
driving has prompted demands that legislatures pass stiffer laws. Similarly, calls to get tough
on illegal drug use have led to a decades-long “War on Drugs”—yet some states have recently
legalized the use of marijuana, which remains illegal under federal law. Concerns over the high
price of medical and automobile insurance have prompted calls for tort reform. Courts are also
involved in immigration issues, the War on Terror, and same-sex marriage.

Several decades of polling point to three somewhat contradictory sets of public assess-
ments about the courts. The general public has a relatively shallow reservoir of knowledge
about the courts. More citizens, for example, can identify by name persons who play judges
on TV than can identify the chief justice of the U.S. Supreme Court. The general public is
also critical of the overall operations of the courts. Ordinary citizens believe that judges don’t
deal harshly enough with criminals and that lawyers file too many frivolous lawsuits.
Although citizens express widespread dissatisfaction with the courts” performance, the typical
American citizen is highly supportive of courts and judges. Far more than legislators or exec-
utives, judges retain the public’s respect and confidence. It is amid contradictions like these
that public sentiments influence government policy. The judiciary is no exception. We can
best assess the larger environment within which courts operate by focusing on courts as
political institutions.

Courts as Political Institutions

Although courts are clearly legal institutions, social theories of law point out that courts are
also political institutions. The courts, which interpret and apply the laws, do not exist in a
vacuum. Rather, the creation, application, and interpretation of law exist within a political
and social context. Courts are one governmental agency among many, and their activities are
influenced, directly and indirectly, by what other branches of government do or do not do.
Understanding the legal and political context within which courts operate is important in
studying their role within American society (George and Epstein 1992).

Courts and Politics: How They Are the Same

Law and courts cannot be understood without understanding their roots in U.S. politics.
Narrow definitions of politics that focus on partisan influences, popular elections, and
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political parties cloud this vital process. A more comprehensive view is provided by David
Easton, who defines politics as “the authoritative allocation of values for a society” (1965, 50).

Applying Easton’s definition to the judiciary’s activities highlights several political fea-
tures of its operation. Certainly, a court decision—the determination that settles a contro-
versy—is considered authoritative. Only courts have the legal power to sentence a convicted
offender to prison, impose a monetary award in a civil case, or declare an act of Congress
unconstitutional.

These court decisions often involve discretion. The judge may decide to sentence the
offender to probation, award the amount of monetary damages requested by the injured
party, or interpret a vague statute in a way that passes constitutional muster. In short,
because laws are unclear, court officials must make important discretionary choices.

Finally, by stressing who gets what, Easton’s definition calls attention to the fact that
court decisions determine winners and losers and, therefore, allocate societal resources.
Criminals sentenced to prison, defendants in civil cases who have to pay damages for the
accidents they caused, and supporters of the legislation declared unconstitutional are losers
in the judicial process. Their opposite numbers are winners. We see the allocative function
of courts most dramatically when the stakes are high: The death penalty is imposed; compa-
nies are ordered to pay billions of dollars in damages; or acts of Congress affecting thousands
of people are declared unconstitutional. Decisions like those have immediate, dramatic con-
sequences. Most of the time, however, the stakes are low—a few months in jail or a few
thousand dollars in damages. Cumulatively, though, those low-stakes decisions are impor-
tant. As judges sentence more defendants to prison for longer periods, the prison population
swells, prompting demands for change. As judges and juries are increasingly willing to find
defendants liable and to award greater damages, demands arise to reform how the courts
handle accident cases, medical malpractice, and the like.

Courts and Politics: How They Differ

Courts are also different from other governmental bodies. One difference is in how they get
their business. Legislative and executive branches of government are proactive institutions:
They do not wait for others to bring problems to their attention. Rather, they seek out prob-
lems and, therefore, in large measure, control their own agenda. Courts, however, are pas-
sive and reactive. Judges can act only when they are called on by parties having no
connection to the judiciary. Because they depend on others to bring matters to their atten-
tion, courts have a limited ability to control their agenda. Once a lawsuit is filed, the judge is
expected to make a decision.

Therein lies another difference: Unlike other governmental officials, judges typically do
not enjoy the luxury of not making a decision. Legislative and executive bodies normally do
not take an action that they do not have to take. Through a variety of devices, they can
decide not to decide politically charged issues. Indeed, at times, other branches of govern-
ment deliberately let the judiciary handle important questions and then criticize them for
the decisions they make; this adds to the controversy surrounding the courts.

Courts also differ from other governmental institutions in how they make decisions.
The legislative and executive branches are very responsive to elections, public opinion, and
partisan pressure. Lobbying and direct contacts are of critical importance. By contrast, the
judiciary is insulated from these standard practices of the political process. Writing letters,
placing phone calls, or promising to deliver votes on election day are legitimate ways of
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